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The rapid ascent of Artificial Intelligence (AI), especially Generative AI (GenAI), has provoked 

disputes over the allegedly unauthorised use of copyright and other Intellectual Property (IP) rights 

during model training. Court litigation falters against AI’s technical opacity, border-blurring reach, and 

speed. I therefore propose a purpose-built Alternative Dispute Resolution (ADR) mechanism that 

fuses mediation and arbitration and is tailored to AI workflows. The tripartite track commences with 

mediation, proceeds—where required—to expedited preliminary relief, and culminates in technology-

focused arbitration. Custom rules on multi-party participation, disclosure of electronically stored 

information (ESI), confidentiality, and post-award compliance oversight reinforce predictability and 

expertise. 

AI’s expansion now resembles the construction of critical infrastructure; safeguards that keep pace 

are indispensable. Modern systems, notably Deep Learning (DL) and GenAI, ingest vast libraries of 

text, code, images, and audio. Repetitive copying is intrinsic to pre-training and fine-tuning, and 

residual traces often persist. Copyright, database rights, trade marks, and trade secrets may all be 

implicated. 

Datasets mould model capability. They span tightly curated proprietary troves and sprawling open-

source corpora. Any dispute mechanism must therefore scrutinise how training data are selected, 

governed, and recorded. 

Recent case law underscores uncertainty. In April 2024 Judge Alsup, in Bartz v. Anthropic PBC, 

deemed bulk book ingestion transformative fair use. Six weeks later Judge Chhabria, in Kadrey v. 

Meta Platforms, Inc., emphasised market harm and hinted at liability. Across the Atlantic, the 



	 2	

European Union’s Text and Data Mining (TDM) exception permits training unless right-holders opt 

out, and the forthcoming AI Act may export that model. The United Kingdom’s narrower section 29A 

CDPA, Japan’s open-ended information-analysis defence, and other regimes further complicate 

matters. 

A swift, specialised, and internationally coherent ADR framework offers the clearest route to resolving 

these conflicts while supporting responsible AI innovation. 

Design Principles for an AI-Centric Procedure 

             Principle                         Rationale                         Implementation Highlight            

Speed Model release cycles demand swift 

resolution 

Strict pleadings timetable; page 

limits; early neutral evaluation 

Expertise AI disputes hinge on technical 

nuance 

WIPO-certified roster of AI and IP 

specialists 

Multi-party 

Inclusivity 

Datasets involve myriad contributors Joinder and consolidation as default; 

opt-out only with tribunal leave 

Data Security Training data may contain personal 

data and trade secrets 

Secure virtual data rooms; restricted 

access orders 

Transparency with 

Flexibility 

Public legitimacy vs. corporate 

secrecy 

Redacted awards plus confidential 

annexes for sensitive code 

Interim Protection Injunctive relief decisive provided 

finality on the point decided, binding 

effect. 

Emergency arbitrator within 48 

hours, capable of court enforcement. 

Procedural Architecture 

Mediation 

Element Proposed detail 
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Trigger A contractual clause automatically refers any dispute to Mediation within 

ten calendar days of a notice of dispute. Parties must participate in a virtual 

pre-mediation call to settle logistics and exchange short position papers. 

Mediator 

selection 

Unless the parties jointly nominate a mediator, the Centre will propose three 

candidates with demonstrable expertise in AI technologies and IP law; each 

party may strike one, with the remaining candidate appointed. 

Process & 

tools 

The mediator may employ shuttle diplomacy, joint sessions, caucuses, and live 

coding demonstrations where engineers walk through disputed model behaviour 

under screenshare. A confidentiality protocol based on Articles 15–20 WIPO 

Mediation Rules binds both mediator and parties. 

Timeframe Two-week cap (counted from the mediator's appointment) unless all parties agree 

an extension of up to a further seven days. 

Outcome (i) A settlement agreement, enforceable under the Singapore Convention, or (ii) a 

joint statement of agreed facts and narrowed issues for any subsequent arbitration. 

If full settlement is achieved, the mediator may record licence terms for ease of 

future compliance monitoring. 

Expedited Preliminary Relief 

Element Proposed detail 

Appointment A sole emergency arbitrator drawn from a pre-vetted roster is appointed by the 

WIPO Centre within 48 hours of an application. Ex parte applications are 

permissible where notice would frustrate the relief. 

Jurisdiction & 

test 

The applicant must establish a prima facie right, reasonable likelihood of 

success on the merits, urgency, and that the balance of convenience favours 

relief. The arbitrator may require security for costs or damages. 

Relief menu (1) Takedown or access-blocking orders; (2) dynamic model-gating (restricting 

output modalities pending final award); (3) preservation of weights, data 

checkpoints, and training logs; (4) anti-scraping injunctions; (5) algorithmic 

watermark insertion to identify future misuse. 
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Decision 

timeline 

Final order (interim award) within seven days of appointment, accompanied by 

brief written reasons. 

Enforcement Under the proposed procedure, two categories of dispositive relief should be 

contemplated. First, orders designated as interim awards, whose authority arises 

from their finality on the discrete issue determined. Secondly, partial awards 

conferring interim injunctive relief that is severable from the remaining merits and 

final as to the injunction itself. Structuring relief in this fashion is intended to 

facilitate recognition and enforcement under the various national arbitration 

statutes that complement the New York Convention. 

Review & 

sunset 

Any party may seek modification or termination if circumstances materially 

change; absent such application, orders lapse 90 days from issuance unless 

confirmed by the main tribunal. 

Technology-Focused Arbitration 

Element Proposed detail 

Tribunal 

composition 

Three arbitrators: (i) chair with recognised stature in international arbitration, (ii) 

AI systems engineer or computer scientist, (iii) IP scholar-practitioner 

(preferably a qualified attorney with contentious experience). 

Early case 

management 

Within ten days of constitution the tribunal holds a virtual case-management 

conference (CMC) to fix a timetable, determine confidentiality rings, and order 

an initial “teach-in” technical tutorial delivered jointly by party experts. 

Procedural 

baseline 

WIPO Arbitration Rules 2023, supplemented by an AI Annex covering (a) 

model-card disclosure; (b) data-lineage charts; (c) adversarial-test scripts; (d) 

tiered ESI disclosure using technology-assisted review. 

Hearings Default format is hybrid. Concurrent-evidence format for expert evidence. 

Remedies Monetary damages, account of profits, tailored licence terms, algorithmic audit 

orders, rectification of attribution metadata, and public or confidential 

declarations of non-infringement. 
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Reasoned 

award 

Draft award circulated for parties' comments on clerical or computational errors 

within 14 days; final award issued within 45 days of final hearing. 

Compliance Oversight 

Element Proposed detail 

Standing neutral For awards imposing ongoing obligations (e.g., periodic data-purge audits 

or royalty accounting), the parties appoint a standing compliance neutral 

within 30 days of the final award; failing agreement, the WIPO Centre 

appoints from a specialised panel. 

Mandate & powers The neutral monitors compliance for up to five years (renewable once by 

consent), conducts document inspections, and may issue binding 

determinations on compliance disputes, enforceable as arbitration 

awards. 

Reporting Bi-annual confidential reports are provided to the parties and, with 

redactions, to WIPO for statistical purposes. 

Funding model An annual supervision fee (recoverable in costs) is apportioned between 

parties according to the tribunal's cost-allocation order. A pooled industry 

levy managed by WIPO could subsidise claimants with demonstrable 

financial hardship. 

Sanctions for 

non-compliance 

Escalating measures: (i) adverse inferences in any future arbitration; (ii) 

penalty interest; (iii) referral to national courts for contempt-style 

enforcement; (iv) public notice of non-compliance recorded in a WIPO 

registry. 
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Special Features 

Multi-party Blueprint 

WIPO Rules already permit joinder with consent; the proposed annex makes consent presumptive 

where parties participate in the same training workflow. Consolidation clauses allow related 

arbitrations to merge, preventing inconsistent decisions. 

Electronic Discovery Protocol 

ESI is significant because electronic data is very difficult to destroy, systems are inherently 

searchable, candid electronic communications can become pivotal evidence, embedded metadata 

may expose hidden facts, the sheer volume of electronic documents can drive up disclosure costs 

and raise proportionality concerns, and data protection and cybersecurity risks are immense when 

large volumes of ESI are collected, processed, and transferred across borders. 

Confidentiality Adviser 

Article 54 of the WIPO Rules, allows the adviser to vet any material tagged before it reaches the 

tribunal, reviewing the material and making recommendations. 

Model-Safe-Harbour Settlement 

The mediator or tribunal may recommend a licence-back solution: developers retain the trained model 

but pay a running royalty into a collective management organisation, mirroring the extended collective 

licensing schemes used in music. 
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Institutional and Norm-Shaping Dimensions 

WIPO, with its global remit and neutral reputation, is best placed to host the procedure. Over time, 

statistical reporting of anonymised awards could inform soft-law principles, feeding into a future 

Trade-Related AI and IP Standards (TRAIIPS) protocol, an annex to TRIPS on the horizon. This 

would allow doctrine to develop alongside technology, rather than lagging behind. 

Conclusion 

A bespoke ADR mechanism, grounded in party autonomy and scaffolded by robust institutional 

support, can deliver faster, fairer, and more commercially sensible outcomes than fragmented 

litigation. The procedure outlined above through mediation, expedited preliminary relief, and 

technology-focused arbitration under WIPO rules, aspires to prevent legal uncertainty with a stable 

governance architecture. In doing so, it offers scholars and practitioners a blueprint for reconciling 

innovation and IP protection in the age of AI. 
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